
~~~. Perh',lps an e'1en larger problem is that EAI- {()r whatever

,'cmion.'; ... is nut quick ahuut nlocating its facilities so that the indicated ,:able

cornxtion,~ can OCCllr. It may be that the power company is reluctant to

accept responsibility tor its violations, that its crews are too busy or that they

simply do not place a priority on eompJeting this make-ready work.

\\-'hatever the case, the result is that EAI has been a major factor for what

RAT "ttempts to hl:une enhlp '"S the unnrTPptahlv slow pace of correction. The

two photos immediately below provide a vivid example of this.



In j hi;~, rd11.!to. \\hi(~h l took, EAI placed ::t11 undE~rground service up the pole outsH1e
'.,11)11:::' (ACl'q\\ #1 i.J\S ;-;:t fe,~ulL the c8blt:· ()l:-.)(:fator C;UU10t 1110\'12 or \ovork on this eable
, ,thout the ;:1;:;6istancf' of PO\OV8C ('tHnpaO)' CTe\\"f< Th(; COIncast cahle is pinned to the

:!">I\..~ h:," il'ctric \\In-·':, 'Arr')\\ #:~: \\bi('h, h:-.' ('ode" ;:.;hl:,uld be ~lO" ~:l.bl)n? the cable
'. li\J:';1}1lIln;~'lli!t-:"J)OLCOHi lJl;u:K Jine\\ltJ"I th,_' fd)I,,'J' ":-;now >jhOe'u\rro\\' #;jJl. Hi,'..:.:

j;dj~ fl'(;Jfi the po.~ltion qf tht:-~~ b.l(-:1I1tit';:~ tl:a,;'lt C::ibll~ \V;.1.S installed first. Despite
i I,.<l~ lr';;in ('(Jj':ll·,'t,')l. EAr "till :ld:~ !ll/i ('I(J\~de-J thi,C' ,1_<1T h;;:tz;ird. Location: Little
l~ock I 11',)\' L~it>- :\vp.
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Thi" pb."L. \\hicb ll.uok ..• buws ;lOd K\f sl.rH·t-jight bracket in~talled both below the
Lt:Jf'lJhIJHe l';1cihtleS I Arro\,; #1 f and ahoye the cablp Lelevision f~.lcilities (Arrovv #'2!. It
1,' ".1',' ob, lOllS that thi" ;;Lre(,t light bracket could not have IJPen installed before the
" ,blt-· ;/,L,,.i,...,JijL; ,'-Ljd t("kVh(jBi~ :1 ',:l(;hmcnl.::, lJel..~dll.~e iJH~ ...:itn..(;,L light brackets are

iJI,:,L11!('(J I;j', i,!!~ ,)1 ",11(_' (;Onllrllln](-';_1tion,~ f:lcdjth_~S. Thb I:::; on{~ of what I \vould
i:'"'rlIlLatl Lli oe m;;ln\ Lhl_!u;~:alld~ (if examples in Arkansas that conlradiet Ei\Ts
,-·'nl .. ;1\ :It),..;·:rt"lI.Jil l;b:11 el~('li';_( f:1cilitH..:'::-i _,'d\\;:-t.\-t. (;:tllle beforE' cable. Location:
,lick; (;!"ji"UJ(o i\H. N. F'in.: r ,<-'::t

'j')-_.,

----_..._._--_.._.. _-
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TIJL~ phULO.vvhich J tonk,-:-how~ ;1 \:~OnHnOn problf>ll1 throughout Little Hoek \Vhf:'j'(~

lll.~\\. rnl.ffic ;::-:ig'n<-lJs r-trt~ in~tallt'd OJ) long horizontal anns over the roadwa,\-' by
-c.',ll\t'-'rnnl;:nud ;-lgencies, In ';;") dl)Jng they push thf:' c:lble and/or telephone facilitif;'S
up l,ft'~n 'Te:ltlng: \'i()hti(Hl:o:' with c~~blt' Ly, telephont' :lnd electric lines IArr()w' #1 i.

1.1,(-,.:.: tyP(';-. {)f pn l!';!Hfb n'.~~d ('I)oper:d:in!1 t_lnrf good conlJnunications din::·(ted and
(- i" i !1l .\ t.·rI In thi-' pt)\\' (-J' ' 'q rl! !'i:iny. I) )1','·11 jon: L;l t k· Hoc k ( }e.\/(-· r ,:-) pri ngs Hrl. :'It

r.jl'I;)(I;,,;, 'F{l!
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II rhie pi], ,I" \\ hich 1 took EAI h:J2 in.'ulll,·d " lWW l10nd light bracket I Arrow #11

!-,pl{n~ '1 riht'::'r-nptic (:::\.ble j,-\rro\\' #2 ~ no\\- d\\ neel by:] C0111pf;tibve teleconununications
l·jlillp;Hl.\ :'IS \\cll a~ I,riplc>x-::econd::tl'y hj the li~ht on the next pole inf't:=illed by EAJ in

;'JI:Jril).G .\:~ I,,:; puint;-:.d Uli"C t.:'lslc·'~\ll(:.n:, Ent.i~·l~_~)~n.~t.aJled thi~ fiber optic L~ablt:' I Arro\\'
#:~ In {;!I<',' \inhtj()n oj tht> NE:-)( :if ;J t,HlW in \\hjehit \'V;1~::1 part own{~l' ufthe tiber
\'I'Tltun." Lhut u~ed 1-0 O\\n this fiber ::,tn.lll,t!· throu,g'hout Little Rock (often in violation).
(j'~':;-lL!on I ittlt·- Hud" IT(:i\\::r,:--it~ .-\\'1.:"



jr! rhj',~ ph,)IO, wbidi 1 LOI)k j'h(-> rK'\\ thJ')d Jj,:::~:llL~, j)n l::.)th ofth~ lJoles ~hown (Arrows Ii
':!I'I' Ull" ord:,," thing~ :~efv(;d b) lhf-=- 1:r~'ln;,:,forn1(:.r 1Arnnv #"2;. This indicatE':::' that nJl

th.,"sl~ Lh'ilitiE-'-s \'.'en' pJ:1.ced long nIle!' e:lblp V,::-:I:-: in pl;,tce. \ I adch'E',':;s thi:; i;~sue in
,-;-'J';_ ~d,t:'J' ,Ie t. d I \~hell (:, ,ljJsj,kJ'i Hg' ,\I-:rf1.->, FaL",c !)r('mi~e 'N tHuber ;)) Ei:\' L:, ITiplex \\1 in.":

\, /:1.1\\ ;:~i from tl1(- jT:t(i~tl)rml~r pede il:,lngs below the tib('f-i)ptic I Arrow #,11 in the
. J!:HI In \ iol:!ul)n. It :.;.huuld bf' ;~;lf- above thj~ fib'~J'-opti(: cable. A fiber optic (::Jble
j,' \ ill" irl.':'! Hlit'-cd in in;" ;2'h:J.ctric ;.::nppl:. ~-pae(-::: I jf non-\'(,ndu(:tingJ or in thp

,( mPHlfli(;Jtlun ,':;p:il.'l.· but not in 1)i·1'\Ft-(~n. whiell i:-: rbi':' ('nn}ll11mic:,'ltion,~ \\'o1'kl"1'

',1 <-'I. \ ?dIV, TI'k::-!-.: fi f"t.:.'"l""",lplJ(' (::\1',,;1 lrjl,':-~ :!::-'l--I ILl:, tw ,;:'j rt~tJ\Ynl:c-d b:v Entt~rQY. T,! \\.~:'Jt.il)n:

I,. rfh· H"h_'k Uni\'H' ,11.\ .~I.~:"

1, 'j l,,"! .

I : 1 ~ ,~ t ,-1 iIi ~. )!

: I

~ (_.



25. B"cause 1 have worked ffll' large and small power companies. I

unducL,nd that sometime., it can bt' difficult to t'nlist the cooperation of all

parties in a safety inspection. On the other hand, I believe that even in those

difficult circumstances it is a mistake and unreasonable for a pole owner to

approach pole tenants in a punitive fashion, as I believe Entergy has clone

hE·re. It is much more productive to approach these problems in a cooperative

fashion IWUtllSe tlw pole owner often creates more problems than do

attaching parties. as these next two pictures illustrate.



rhl.~ I'h(lt(l, \A hich lUJok, '~how',,-, t\\'O .-d:r~l-;'t light.s. Tht:? brackets are not grounded
:Arr(;\\ #] i. Thb Vidl!Jtt~~ EAl (~Ondtructlon standard~which are sho\vn in the
,'Ii:'t~T:lnls ;1tt~1Chpd to ~~onJt::' l)f its ;:'lgTe'~JlH~nts. Even though EAI and IJSS purport to
!A t:U(;.::t:J'fit":l i.1bqUl fJLlJJ1 ,~;":l.t~L\,U.'3S d.Jd It\jt check il)f (hi;;; EAI violation, T\\'enty
.'l·.JH:·,~ 1.11 :.;.:(~p;::cr:_lllorl L"- j'I~qLJil'~~d k,f un -g'r.;uncl,?d ;~trE'pt light hrackets, In nddition.
II:H" "l)rnt-x typt-· \\-]1'1-'-' to pO\Ver the light.s hang,s down heside the- pole in violation

:-\ iTl:-\\' #2 i. 1,(I(':lt'HJn. IJJ ttle n',jf-·h;1 {)il; :~t n"'.'j r nf 9~?8 To\-vn,send St.
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Tbi.-. pho(". "hidl I 10,,1< "f th, ,<,me tv.., iigbb, ,haws the old bolt location, Arrow #1 1
\i:hf'rt~ COJnc:4,'.:;t cahle :Ht:i(:-hlut>nt previ/Jus1}" \V;~~ located If'sS than 12'- bel()\v the
ligbt kad, 1.\rnJv #:21 and lei'," tban :20" hel..,,, hrl,ckets not grounded tArn", #:3L
'\'Il"Il"·;1""LI.L:'ltt:"·d thj~ !),:l1e 1,0 n-suh(~ a ~ljving proolenl \\rhiehUSS had notified
(\HC!C.,S' It •• "ny'lt. t1:33 bid notified E,'\l 1;0 mi,,,, light leads tn 12" above cahlp but
nothing cISt:'. \Vhill::' D)rr,:'cti ng the g'uying. Comc;i,St lo\v('red its c!.lblt' to obtain NESC
,vHnplJ:H1Ct·· 1foni dk' I.lH;,.:T'oIJndpd bracb?t,,-, ~ind ];"J\\ lip:ht It'::ids which EAI had not :yet
!;lj;~ed Tht'~I' \.'j,-J!;lti,)!J.'< diJI,~xi,.;t ~jn(l ll1U>I- I)i" l.'(Jrrl~cted. Location: Little HO'_.~k 10d,
St n __<lr of 9'2.S T(I\\'ll,')I:-pd Sl,

False Pr'emise No, :l: AU of Power's Facilities Were Installed Before
Cable's, So Cahle Is Hesponsible Fm' Almost All Spacing Violations
On Entelgy',. 1'o!<-",

,, ijl,



j)' r }J.;-;

a ·JO"ye",,· pen ..d in en~C\ decide beginning in the 1960s. Aerial plant-·

elc:,ctric ::,rl;l Lonjn)uilic;ltj()n3-~-i.s lYlJilt todaS in nluch the 8::lJne \\as- that it

was built in the 1960s.

28. The tirst things to be built are the poles and the electric lines

that are located in the top portions ofthe pole. Historically, telephone

companies installed their facilities in the "communications space" which

bPf6n~ below the ",'ommllDir"tions worker RRfety zone" I"CWSZ" I. Cahle

televi,-;ion attachments usually were the third set of attachments to be pI aced

on the pole, typically above telephone. and in mo,-;t places ~ except where

competitive fiber-bas(,d carriers are present - the last set of communications

attachments before the CWSZ and I electric> ,-;upply place. The following

diagTam illustrates the different zones of a "typical" utility pole.

.... ' ,.. ---~--.. - --.,--
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/lEW JOINT USE POLE
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Thi" diagram II hieh ;; attached to 'il le"~t bome EA1IJoie agn'elllents "hows a
SWIllJ",.d Ei\l pili., space ,tliocation. rhi., "lIocf,tion includes five fed of
'Ij,;-!rllllllj',diuli.'"";l-j~l(~· '-1 '+O··in('h cornrlluni('atjon~ \\"ork(:r .s:ift~ty Zi)Jle !"C\VSZ'") lInd
"'i~ht tlet't "I' (·ivClri•. supply "pact' for "j 4(1·!()ot pole. IThe hand-written nlltes in the
clc;"ht m:in~'in :'If'(' 11Ji!l'~~, i

,.

---- _._.._-_.-----
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the (,mi~:,icn ofwhich crude:' Clll "b,'olutely false picture of plant conditions.

30, That fact ib that powel' companies IJsually install transformers

and secondary voltage WIres .}Illy at the time that they are needed to supply

power to a dwelling or other, tructure. ThE' poles will be there, and high

voltage electric lines will be there, but the transformers and secondary

voltagE' Jines to homes and businessE's are only installed if electric service is

llL'eded. If electric serviee is not needed at a location, there is no transformer.

Many of the violations that EAI assigns to Cable Operations were not created

I,) cable at all. The.' \\ El'e cr"ated by the electric company when it installed

transformf'rs and eleett-ic s('rvice drops (aerial or underground) in some cases

decades after it set the poles and the cable operator had placed its facilities.

This is not an isolated ,)I'currence. Some good examples appear in the

photographs th:it f(,lImy.

' .._ ~ _-_.. --------
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One <)f RntE"l'g:v',.;, Ct'ntl';;t! conterlLion~ is that electric fa.cilities alw::lYs are on the POIP;;;
~jr ... t. "nd U);IL cnble fnciJitli;':-:- i:1b,\-ay,:; come later. 'This is ,':'0 it can argue that
\'.-!1f-I"H;>\-t-'r t;"here ~i.r(' dpaJ';:-1l1C(' \jo]atiolld. thf'Y have been created by cabl(~. Thi.s
pL,-\t(\ ~,h'I'"\-' th;lt thi", j~ not tl'Ut:'. Thr- t:hn?(>ph::L-;t? tr:'ln~fonl1E'r bank depicted in thjs
IIU("l__ ' ',-,t~n' J11~t,'1Ht>·d\\JUlln n:u:- J:.:L-:'l ~t:'\:t-ral nlunth,-: 1:,4) pruvide electric 3erviee to a

1]\.",\ l\kOnn.11ds (,:"sl<:lUrallL The p(jle~ ::tl1d rhe cable telE'Vi~ion ~1.ttachnlents IArrow
HI \\tn' 'j-;:t;'~Ut'll hf:>6JJ'(-' 1Ji(, uni.ending ri;';':'t:J' ('(Induits dnd tran~ftJ.rtners. Cox \vas

;:d:t:iChed in ,_'dmpli>ulCl'. The 11t'\\ tn1l1sf.jjrn18f e,Jn~ {Arrow #2\ the grey "risee'
'-::'0ndui~, i ,-\n 0\\ #:J. :lnd tl'h:' el(...>ctric \-\in:'::, lArlY/\i\ #·1,. \\ere installed after eable.
n'IVrt' :In- no nlUfC th~in:1 fj->\\ inch(.J~ IJf ,':il-:partldon bet\Vfoen thl:' hot elf'ctric \virE't'

,··nr..inv '".,1- ..,ftbl--' fJ";'I'r! ;\ITO\\ #?Ji ;-ind ('qX'~ f:1c:ilitie~ IAlTO\\" #1). The NESC
IJ!!.ii(j:jp~ lh:rL d"l~-rt" -.;.!lould Ix· <l-n inchc.-: i-H~t\\t'eu the ri.st-'l' cable :tnn the C:ox
.,1' , .... I,/1,..'H 11;, III".' I h'll til;, p.,]e ,,:,~ "et by EAI to fJrovidl' adequate \'ertical
. j,'. '-1(:1 11(',' i!:Jfl\ ..-, t~h' 1IE-'\\ dr l \ 1'\', a,\ ;:tt th(.:: l\-IrDOl1::lkb. The-..;e Vhljtus \\(.. n· Ulk8n

'1 ttll' din-t'li'in ,:d",lf-·JY(;cU.kl ,,fl ,,:'..



fhi,,:,' phor. \vhi,~h f to;)k, pn'NHlt:-:- i:lnotht'J" _~'ood 8xalupJe. It ShOW8 a.n EA.I
,·.'el..~.lndal'\ underground Sef\'jre riser pipe IAITO\Y #1) stopping Inore than 12 inches
below the" (":,hle t.,le\'i,iun f"cilitiP2 IAn"", #21]u("ated un this pole, The NESC
; l·jluii":"~ lbi,~ t::',jpi.:tl'ic ulndujt ttl be elO irldle~ ;.ibove (;~ible. You can ~et-' Lhat there are

r"':;:JndE'I'.~TlHlndse:n'i(~\~ !Ir"p~ funning from UH:, transfiJnner a,nd the loops conling
';il! ,)1 the lran.sftll·rner ;:irt' \'I::,ry ,~loppy (/\ITO\\! #:31. Putting the prop{~r length of
·,,'.lI.-:iuJ1: ,end plal'in,L:' tbe 1(1()J):~ C()JTH.:t1y cduJd have been done easily. Underground

':"'('f',jt't'- ri';H'~ :'::U'.Jl ;:L~ theSt~ ;-11'(-- Ilsu;)lly :HJded long after the cable tf:'l<::vision fa.cilities
1::01\(' hf:-en in;7t.'JJled, ()th~~T Fs:'Unpl~:-; lJfpourly in.sUdled electric facilitie8 that went
in I',n.s: aH,-~r cabJp :lppc:;lr In l.hf.~ IH-->xt photu. 1,oc:1.tion: .l:lck:sonvillt', /\.R, /-\.IJey
ljt-"I \\t-"n ~< It:iiit-""" Bhd &. ·'~.,LJHh_·:~;-::;L

-----------,,--_ .._--
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r-hj~ photo, \\hich r took shov..c' an EAl .':.en:ie(' to a l}l'-'\\' traffic t:>ignal. Ele~trjc

pO\\er t.o ,:.:uppl.y thl-' tl'aft](' ",i~!."Jl..-:tl i.:-; \Yl1't,(j b:v tbf' gO'-l:.rnn1enL:d ;:lgE'nc~y or (,{HJtractol'
\!1>d '-'I)):d·j!\\idl ~ ~n':';~T ]:~o ,:.Jt j.il;"','.>:;, j;,~ ':'~(Ll:'nduJ up Lhis pult, .\rfij\\': HI
in lhl:: (:;-:1--:+', EAJ ,,;,;,hnuld n·:·t h'1Y{' ln~'idt.' this i;(lrJne(tion heeausl' of this NESt'
"' inLltl<:W -Ind "H-Jui!'t-'I~I th.-- l:n)"H!llit ,j\\IFT f(' (~~":Jt-::,nd the conduit to ,to inches :Jhl}\'f'

1:,:tt,lt:: teIL'\ l~l~HL You !;;.lJl :~I...:' ;-.(>"r-'ral ,:;xp/J~('d \\ irei':' b:Jllging be~jd(' the pole llPxt to

E,lh,econoinr) ''ll the tdt "j ilk Ih,le 'A.J'l'O\' #21. Thb is a blatant violation oftbe
'-.J-ESC',-.:- -10 iljch luIf'. COlJIli'I'Ti.un,..;, t,();,1 fh-:-\V ::>1-1'\'1"1:".' lin th.is case tr::dficJ nlll;-;f be 40

(iJ,'Jl("~ ,ihtl\'( j'aLd,:-. EAJ >huuJd J·e1i.lecl.\ rhis by pL-tC'inq: a "u--guard" (\vhich I,~

'~_""-I·tlri,1JJ,\ 'n'=,~;-,:ll(:, pb;':':lic \unduit O\<-ol' the tr:iffit: ,~ignaj II:,.-t.d::-:., or require (be

':\-\ilt:'j "rLhi U;-jllil_ (., t:-:-.;.lt-:-jj.-j tIll' '.hlrJ1H'lk':irl up to ·to lnch(~.~ 1)1' mt)l"i~' ,'lbl)Yt'-'

::)',t Lh_.IL!UIL jj(:l';';:;,ir,\. iik ,\E \Y ~\J:jin ,il ~.~, F'o;'til~~·v Blvd

• 1 ,-

': : ~-/ i il [,



co ,';"h,tilln" hecaus,c neithfJ' 001\'d', 1""]8phone, nor CATV have added any

BLLt again, ",8 areas devdop and homes and business replace

"pl.cn ticlds and unpopulated :m,as. the need for electricity increases and

more transformers, services drops and other electric facilities are installed,

In many of the Arkansas cases I have observed, the power company installs

their facilities improperly and creates violations by installing them too close

to cable and telephone, Frequently, EAI replaces a pole or adds another pole

Iwl" een two (-xisting pole;'< 11 nd does not IE'ave space for cable telpvision or

telephone to transfer or attach in compliance. Again, the installation of

these electric facilities are a major source of NESC violations, which

sometimes create very serious safety issues, The next photograph provides a

vivid example of this.

-_.__._-.----~_. --
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rhJ.':-- phl)fo. "L::lkel1 :11; thf> direction .JeffG-uuJd of Cox Conul1unications, sho\'Vs a nlulti
PiJ!P platfunn-Jl1ount,ed vultagt:" r~gulat\.)l· that Entergy has installed aftvr the
insta!1atiou uf (.jJ),ltl1UnluJ.tltH1S facilities. Note on the Ct~nter pole the steel bracket
I ~\rrn\\ # 1· that h::j::-'- cnrnpietel)' boxed in the L\\O ,sets of conln1unications lines on the
polo'" The top line is the cable attaclllH8nt <Arrow #:21, EAr set n,'w poles, pulled
(>,~', '>',ble down "tld phycicall,\ [orcul it beneath a bolt through one pole <Arrow #:3)
EAlllllllt It..... neutr~Ji \~ln~ hdu\I\ the telephone c;ible li-\.rrow #41. N(:ither cahlecv nor
11-.11 phone j~ ,1tt:Jched tl) ~ither pole ur bonded to thp poh~ grounds. This creates a
','8f\ d:lllgerolls situation Itl in"w]Jin~ these f:lCilities Entergy has violated NESC
rul'es, cable tv. td"ph"m, :md K\I stand:mls, Thi' l'h"to shows that EAI has a lack
"r I J nderstanding of rht- NESC I:Jck of trainj ng. no in,,,:,pectiol1 of 11('\v con~truetion

;I.nd d l.~oJl1pll:'h-' di:~ir(... g·ard for u~el·;~· oft:hE- conullunlc;ltidns ':'ipace. Eleetric cornpanie:..:..
!i!.:;· nH11n1Ullicatil)n:~ j"ump:clnies from timE: to Link: I1Hi'-:it :'toct n("'\v facilitips to their
d1C('v\q(ks But tht.. ) :J1lL,r do s') in;1 W;'I)' that "t.:;.SPI~~t..:. thp right~ ofuther;:: tu I)lX·Up.v

il-i' !.'I .. I(,~ . .\th]l.ldjn.~ pr,j'.:i,ljn;= ;ldi'IJu::-ttic. n,)tict~ ,)ftfll' 'xurk th:lt thf~':-' \vi:~h to pert;Jnn
,lr'l 1/11 p')!P";"

Faist" Pr'emise No.1: Every Entergy Pole Attachment Standard Is
H,"";,,onable And Must Be ComJ1lied With.



t'"hiE- T\ Crt",',tE J'eliabiliL\ 'i:"k~ "ndJo, haz'onl" to utility workers or the

pulJJic Tlk",C ::'1',' the ki'1(1:o (Ii' it211l~ thai. :.houid be corrected and-·contrary

to Enter,e:y'" misertions-('able operators are working' today to do this,

35. To assist in this effort, Comcast has requested from EAI a list

that prioritizes the violations that should be addressed first. EAI has refused

to provide this list. After tIrst stating in a negotiation Ithe May 26, 2004

llleeting that Tdiscus;, in detail below) that it would. provide such a list. EAT

later told Com cast that Comcast already had a list of all violations found and

that it was Comcast's obligation to sort through the list manually to

determine priorities. This is just one of innumerable examples that

exemplifY Entergy's "it's your problem not ours" approach.

36. Moreover EAT refuses to accept NESC compliance with certain

rules as a solution to exi,;,ting or future compliance, even in limited

cirCl'mstances. while adopting NESC basic provisions in many others. Its

refusal to accept reasonable interpretations and applications of the NESC

has been a \er.' ".igliific:""t imp...climt-nt to re~ol\'ing this matter informally. T

can pr'Nide a very signifie:mt (-xample "fthis.

.-.,-.- ...~"....._--,._-------



EAl WiII l.J"ot i\gl'ee To Reasonable Standards

brilH:L :.Inrl \lli::,nce and ('oll!cast on the other. in approximately Febi'll 8 I"}'

resolvE' this di,'pute.

~)8. A" I uncl8r~1 and it. Comcast made a personal appeal to EAI',,;

President and CEO Hugh MacDonald. This meeting, which I attended,

eventually was held on May 26, 2004 and to me seemed promising because it

established a real dialogue among all the parties: EAt the cable people and

USS. In fact. one of the outcomes ofthat meeting was that a "committee" was

established to finalize engineering rmcl construction terms that the parties

woulcl use to make the necessary plant corrections going forward. The main

outcome of that meeting is that the parties had a good start on setting a

foundation on reasonable engineering standards. They also established a

tentative plan of action.

:39. After much delay by EAI, the first committee meeting was held

:35 rlays later on June :30. 2004. The "minutes" of the May 26, 2004 meeting

were presHlted to the committee by EAI. The following paragraph in bold

print had been inserted as the first item in the '·minutes."

Any exceptions to contractual requirements agreed to at
this meeting, or future committee meetings will only
apply to pre-existing conditions that meet all NESC
[·equirements. All new installations and attachments
must meet all conditions and requirements of the
contract.

--_ _--_ __._--_.._---_.._ _-



)Ii r ,,:wljripnt,clin bnh il,(· i\la\ ~~6. :~O().1 and the .June 30,2004

i,C,'ll·j'.'ti"lIc clwtainc'd in this insert. ::;incE' the fi,.,ot sentence is confusing. we

eXkting conditions" as only poles that had been reported by USS to have a

yiolation. E:AI huthe)' explained that all existing poles (or conditions) not

identified by USS as violation poles. all poles presently included but modified

in any way in the future and all new pole attachments would be subject to the

different EAr standards.

4] . We objected to the addition of these added restrictions as

unreasonable and impossihle tn keep up with AS fipld conditions change. It

was absurd. EAr stated that the clause was non-negotiable. Getting

nowhere on this point, the meeting finally moved on to attempt to resolve and

clari(v the few remaining issue:" that had not been dearly agreed to at the

lVla.v ~6 meeting.

42. Significant progress was made on the NESC rules and

interpretation:" which EAI and USS would accept for clearing "past"

\iolations. These included accepting l~-inch separations in spans between

communications and neutral and 3D-inch separation at poles. Other NESC

ru!<·~ j'(·g:}]'cling guying. marking guys. pow"r :,upply rules and :"tred lights.. .-

were disl'us,St~d and tentative agreements reached.

,J



',-1-, '

j j t tle bit of COll1 (11 unicahcHl l-k,t\VE'C'Ll EAJ and its con1 n"j unications attacher.:::

\\f\uld pi"eVent inetlieient uSe of pole space, subsEquent cO;3tly correctJon:s and.

most important. unsafe plant conditions.

44. EAT also insisted that USS must only approve plant conditions

meeting the almost agreed-upon NESC rules that differed from EAT contract

on a pole-by-pole basis. This. of course. would required much more time and

E'Xjwnse to cablE' operators Tn sum. the spirit of cooperation that marked the

fIrst May 26 meeting was entirely absent from the June 30 meeting.

Nonetheless, the next committee meeting was scheduled and held on July 7,

2004.

45. Little progress was made at that or subsequent committee

mpetings. EAT added language that Hought to require Comcast to secure a

professional engineer cprtification on a pole-by-pole basis that the facilities

comply with NESC rulE'S becau.sE' thpy comply with NESC editions in dfect

wh(>n built. In addition, EAI rpfused to consider its absurd requirement

limiting negotiated engineering guidelines to past-identified violations.

De,.;pite the fact that no final agrC'(cment was reached. Comcast notified EAT

th;)l it \\:-{~ proc('(-ding tlJ ('(HTf'ct \irdations \\ithout ::l c0111plete agreel1H:nt but



ba"erJ in p",rl "n npgotiated gllideJine~ and NESC {Compliance, It has

':"litinued witb its COJ'l\"ctions, I l'Pviewpd the Declaration ofEAr.s David

Lnman, \Vhilf h ... tried tn make it seem that EAI had been accommodating.

m\ ,trong \ iE'\', i" that Enlen;.'- ,scurtled what could have been a l'eas,mable

and workablE' :HTangemenL

EAI Has Distorted The NESC And Its Application

46. EAI has grossly distorted the terms and even the purpose of the

NESC. The Inman Declaration provides a strong example. At paragraph 35

of his Declaration, Mr. Inman states: "EAI has attempted to accommodate

the Cable Operatnrs in the past by permitting them to remedy past violations

hy bringing those facilities into conformance with the applicable NESC code"

As with much of what EAI has submitted here, it is not just what was said

and who said it. but what is not said. The tmth, as indicated, is that

Entergy was not going to allow the NESC to apply to all past violations, only

the poles on which USS had discovered alleged violations. As to future

installations. and as to all poles on which USS had not identified violations,

this statement from Mr, Inman is silent. This means that the NESC was not

going to apply. but EArs unpredictable and unreasonable standards were.

47. For example. these standards are unpredictable because EAI

reSprH'S til<: right to change them at ,\ ill. Every new NESC edition has code

changes but also allows existing facilities in compliance with prior editions of

-------~--_._--------



d" "KIE tn be !I',))]clt'atherul. K'11 refllr;p" [:0 re;"p(,et this cri tical prO\ision. I

,:~ddl>(~::,~; rhib (.t_iITlll~tiunof E:n~fJiJf::-{_thcrir;g in t.=;reitel' detail (-JsE'\\~here.

J·S Thi,· i,e not to Fay tbM there shculcl not be situations "here the

Lnil;l) ',' ;'t"nd:·,ni8 EYce"d [,he NESC ,",'tPic provioions. This can be a perfectly

rUte:onable approach to take.

1,). Fur e'cample, during the design and installation phases of pole

~tnd electric facilities there are a few basic things that must be done. First,

EAI must provide adequate space on the pole for its facilities land possible

expansion I and for other attachers. Second, it must actually install its wires

and equipment consistent with the plant design and the space allocations.

Thin!. communicat.ion ('nmpanieR including cable operat.ors must. comply

with EAI st.andards and attach consist.ent wit.h EAl's reasonable space

allocation and requirement.s. A point. that simply cannot. be over-emphasized

is that t.he NESC is t.he foundatinn that. underlies such addit.ional utility

specific standards. The heated argument. that. Entergy makes in its legal

papers that. the NESC is t.he absolute minimum st.andard t.o be followed

fundamentally misconstrues the NESC. A critical element t.o understanding

this most basic point. is t.o Examine closely the Declaration ofEAl's expert.,

Mr. Dagenhart. I know Mr. Dagenhart to be very knowledgeable about. the

:"ESC. ,',nd hE and his finn han< :', VErY gllod reputation in the utility

community. Note wt>ll that Mr. D:1genhart has not provided any support for

EAL' exln·me vic'w that the ?\ESC i" an absolut(, minimum standard. In fact.



ILl- L"<;':...J:"HCL rh(:. rules of thf7' j\TESC sj"E' the basic l'equjTenlenL'~of
runt'tt'lH'hon (h~1t.:Jre nc-CeS~::ll'~i for ~~~fet} If the r!~'spoll;;jble

parry wibhes to ,,:,ceed the lequirements for any reason, he may
do so for his own purpose IWJcJl!?ed not do Sf! for 8a.{ety purposes."
Imy emphasis I The Handbook abo states: The 1990 Edition of
the NESC was specifically editorially revised to delete the use of
the word 'minimum' because of the intentional or inadvertent
misuse of the term by some to imply that the NESC values were
some kind of minimum number that should be exceeded in
practice: such is not the case.

50. While I believe that this passage speaks for itself. I want again

to emphasize that Mr. Dagenhart does not render an opinion to support this

central EAI contention. Again, it is not simply what is said and by whom, but

what is not said-and by whom. I believe that this is particularly significant

because, in addition to all Mr. Dagenhart's other credentials, he serves on the

.KESC Standards Subeommittc,e for PUl'f.lll,;e, Scope, Applicat.ion, Definit.ions

and References. See NESC 2002 Ed. p. viii.

The Rules Exceptions Contained In The NESC Are
Critical Components To The Rules Themselves

51 Another example of Entergy's misunderstanding of the NESC is

contained in the Declaration of Lonnie Buie, Mr, Buie states: ""Vhat the

("JnlplairLtnts truly ;lrglh;'. in p:C'neral ::ind obscure ternlS, lS that

commuuications attachments Illay meet cel'rain complex conditions to filll

\\ irhin L'(r-epti"ns to the basic '\ESC pl'Ovisions." Buie DI,daration Pant. :28.

-~~~ ..._---~_. __.--,-----------



H" 'd>~'U(S in (Y-.EJl(f· thM the o:cf'ptions are not basic pnwisions of the

:'):2. Rule OIS.n. ofth(~ 2002 NESC fIntentl states: "Exceptions to a

,uk La,,, lit" O'111H' tiwc(' and effect required or allowed by the rule to which

tit" exception npplies." But Mr. Buie states: "NESC by its own terms is a

minimum btancbrd.· But then Mr. Buie quotes Rule 010 of the NESC which

contains the "basic provisions ... for safety ... " Prior versions of the Code used

the word "minimum" instead of "basic," as it now appears. The NESC

Handbook. Fifth Edition. which I quoted above, but which bears repeating

h('re) explains why. "The 1990 edition of the NESC was specifically

editorially revised to delete the use of the word "minimum" because ofthe

intentional or inadvertent misuse of the term by some to imply that the

NESC values were some kind of minimum number that should be exceeded in

practice: such is not the case." So Mr. Buie is wrong about the force and

effect of exceptions in the NESC and indulges in precisely the kind of

"misuse" ofthe Code that the 1990 Edition "specifically editorially revised"

out of the text.

5:1. But Mr. Buie does not stop there. Yet another misapplication of

the NESC is found at Paragraph 45 of Mr. Buie's Declaration where he states

th"t grandtath(·ring wa~ first adoptvd in the 1977 NESC and that facilities

in~tallE'd bE.fore 1977 would not be eligible for grandfathering. Rule 202.B.2

flf thE' 1977 ~ESC ~tate":'Exi"ting installations. including maintE'!1ance

, ,

~----------_. _.._....


